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Act No. 85, 1993 OCCUPATIONAL HEALTH AND SAFETY ACT, 1993

AcCT

To provide for the health and safety of persons at work and for the health and safety
of persons in connection with the use of plant and machinery; the protection of
persons other than persons at work against hazards to health and safety arising out
of or in connection with the activities of persons at work; to establish an advisory
council for occupational health and safety; and to provide for matters connected
therewith.

(English text signed by the State President. )
(Assented to 23 June 1993.)

BE IT ENACTED by the State President and the Parliament of the Republic
of South Africa, as follows:—

Definitions

1. (1) In this Act, unIess the context othemlse mdlcates—
® “approved inspection authority” means an inspection authonty
approved by the chief inspector: Provided that an inspection
authority approved by the chief inspector with respect to any
particular service shall be an approved inspection authority with
~ respect to that service only, (xxiv)

(ii) “biological monitoring” means a planned progtamme of penodrc'

collection and analysis of body fluid, tissues, excreta or exhaled air

in order to detect and quantify the exposure to or absorption of any

substance or organism by persons; (xi)

(iif) “building” includes—

(a) any structure attached to the soil; .

(b) ‘any building or such structure or part thereéof whlch is in the
process of being erected; or

(c) any prefabricated building or structure not attached to the soil,;
(xv)

(iv) “chief executive officer”, in relation to a body corporate or an
enterprise conducted by the State, means the person who is
responsible for the overall management and control of the business
of such body corporate or enterprise; (xxviii)

(v) “chief inspector’ means the officer designated under section 27 as

chief inspector, and mcludes any officer acting as chief inspector;
(xxvii)
(vi) “Council” means the Advisory Council for Occupational Heaith
and Safety established by section 2; (xli)
(vii) “danger” means anything which may cause injury or damage to
N persons or property, (xxiii)
(viii) “Department” means the Department of Manpower; (xii) *

_(ix) “employee” means, subject to the provisions of subsection (2), any

person who is employed by or works for an employer and who
receives or is entitled to receive any remuneration or who works
under the direction or supervrslon of an employer or any other
person; (1111)

(. ‘employer” means, sub]ect to the provisions of subsection (2),any”

person who employs or provides work for any person and
remunerates that person or expressly or tacitly undertakes to
remunerate him, but excludes a labour broker as defined in section
1(1) of the Labour Relations Act, 1956 (Act No. 28 of 1956); (lii)
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(xi)
(xii)

(':liii) ,
(xiv)

OCCUPATIONAL HEALTH AND SAFETY ACT, 1993°

“employment” or “employed” means employment or employed as
an employee (xiii)

“explosives’” means any substance or article as listed in Class I:
Explosives in the South African Bureau of Standards Code of

_ Practice for the Identification and Classification of Dangerous
. Substances and Goods, SABS 0228; (xxxvii) -

“hazard” means a source of or exposure to danger (ii) .
“health and safety comrmttee means a commlttee established

. under section 19; (xix).

v

(xvi)

(xvii)

“health and safety equ1pment” means any artlcle or part thereof
which is manufactured, provided or installed in the interest of the
health or safety of any person; (xxi)

“health and safety representative’” means a person designated in
terms of section 17(1); (xxii) = * EE

“health and safety standard” means any standard, irrespective of

-whether or not it has the force of law, which, if applied for the

+ (xviii)

purposes of this Act, will in the opinion of the Minister promote the
attainment of an ob]ect of this Act; (xx)
“healthy” “means free from 1llness or m]ury attrlbutable to

-occupational causes; (xviii)

(xix)

(xx)

“incident” means an incident as contemplated in section 24(1); (1)
“industrial court” means the industrial court referred to in section
17 of the Labour Relations Act, 1956 (Act No. 28 of 1956); (xxxvi)

“inspection authority”” means any person who with the aid of

- specialized knowledge or equipment or after such investigations,

tests, sampling or analyses as he may consider necessary, and
whether for reward or otherwise, renders a service by making

~ special findings, purporting to be ObJCCtIVC fmdmgs as to—

: 'A(xx.ii) x
(i)

(xxiv)

(a) the health of any person;

(b) thesafety orrisk to health of any work, article, substance, plant
or machinery, or of any condition prevalent on or in any
premises; or

(c) the question of whether any partxcu]ar standard has been or is
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being complied with, with respect to any’ work, article, .

~substance, plant or machmery, or with respect to work or a
condition prevalent on or m any premises, or with respect to
~any other matter, ‘
and by issuing a certificate, statmg such f1ndmgs to the person to
whom the service is rendered (xxix)

‘inspector’” means a person desrgnated under section 28; (xxx)
“listed work™ means any work declared to be listed work under
section 11; (xvn) _ ' :

“local authority” means—

35

(a) any institution or body contemplated in section 84(1)(f) of the .

Provincial Government Act, 1961 (Act No. 32 of 1961)

(b ) any regional services council established under section 3 of the

(xxv)

Regional Services Councils Act, 1985 (Act No. 109 of 1985);

(c) any other institution or body or the holder of any office

declared by the Minister by notice in the Gazette to be a local
authonty for the purposes of this Act; (xl)

“machinery” means any article or combmanon of articles assembled

' arranged or connected and which is used or intended to be used for

converting any form of energy to performing work, or which is used or
intended to be used, whether incidental thereto or not, for developing,
receiving, storing, contammg, confmmg, transformmg, transmitting,

i transfernng or controlling any form of energy; (xxxiit)

C(xxvi) ¢

‘major hazard installation” means an installation—
(a) where more than the prescribed quantity of any substance is or
" may be kept whether permanently or temporanly, or
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- (b) where any substance is produced, processed, used, handled or

(xxvii)

stored in such a form and quantlty that it has the potential to
cause a ma]or incident; (xxvi) -
“major incident” means an occurrence of catastrophrc proportions,
resulting from the use of plant or machinery, or from actlvmes ata

,workplace (xw) . -

. (xxviii)

(xxix)

- (xxxi)

* (o)

(xxxiii)
(xxxir')

(sxxv)

“mandatary’”’ includes an agent a contractor or a subcontractor for
work, but without derogating from his status in his own right as an
employer or a user; (xxxn)

“medical survelllance means a planned programme of periodic
examination (which may include clinical examinations, biological
monitoring or medical tests) of employees by an occupational
health practmoner or, in prescribed. cases, by an occupational
medicine practmoner, (xxxrv)

" “Minister” means the Minister of Manpower (xxxv)
“occupational health” includes occupat1onal hyglene occupational
) med1c1ne and biological momtonng, (viii)' -

“occupational health practitioner’ means an occupanonal medicine

. practitioner or a person who holds a qualification in occupational

health recognized as such by the South African Medical and Dental
Council as referred to in the Medical, Dental and Supplementary
Health Service Professions Act, 1974 (Act No. 56 of 1974), or the
South African Nursing Councrl as referred to in the Nursing Act,
1978 (Act No. 50 of 1978) (ix)

“occupational hygiene’ means the anticipation, recognition, eval-
uation and control of conditions arising in or from the workplace,
which may cause illness or adverse health effects to persons; (x)

““occupational medicine” means the prevention, diagnosis and

treatment . of illness, injury and adverse health effects associated

.with a particular type of work; (vi)

“occupational medicine practitioner” means a medical practitioner

-as -defined in the Medical, Dental and Supplementary Health

Service Professions Act, 1974 (Act No. 56 of 1974), who holds a

. qualification in occupational medicine or an equivalent qualifica-

- (xxxvi)
(xxxrzii)

N (xxxrili)
(xxxix)
o
iy -

' (aliiij

tion which qualification or equivalent is recognized as such by the
South African Medical and Dental Council referred to in the said
Act; (vii) :

“office” means an office as defined in section 1(1) of the Basic
Conditions of Employment Act, 1983 (Act No. 3 of 1983); (xxxi)
“officer’” means an officer or employee as defined in section 1(1) of

- the Public Service Act, 1984 (Act No. 111 of 1984) @ -

*organism” means any biological entity Wthh is capable of causmg
illness to persons; (xxxviii) 2

“plant” includes fixtures, fittings, 1mplements equ1pment tools
and appliances, and anything whrch is used.for any purpose in
connecnon with such plant; (iii) .

‘premises” includes any bulldlng, veh1cle vessel train or aircraft;
(oxxix) -

‘prescribed” means prescnbed by regulatlon (xhx)

“properly used’” means used with reasonable care, and with due
regard to any information, instruction or advice supplied by the
designer, manufacturer, importer, seller or supplier; (iv)
“reasonably practicable’” means practicable having regard to—
(a) the severity and scope of the hazard or risk concerned;

. (b) the state of knowledge reasonably available concerning that

-hazard or risk and of any means of removmg or mmgatlng that
hazard or risk;

'( c) the avallabrhty and smtablhty of means to remove or mitigate

that hazard or risk; and

| (d) thecost of removing or mitigating that hazard orrisk in relation

~ to the benefits deriving therefrom; (xlii) ..

v
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(xliv)
- (xlv)

(xlvi)

(xlvii) -,

- (xlviii)

(xlix)
o

(1)

i)
(i) *

@) ¢

OCCUPATIONAL HEALTH AND SAFETY ACT, 1993

“regulation” means a regulation made under section 43; (xliii)
“remuneration’ means any payment in money or in kind or both in
money and in kind, made or owing to any person in pursuance of
such person’s employment; (v) . o
“nsk” means the probability that in ]ury or damage will occur; (xliv)
“safe’’ means free from any hazard (xlvu)
“sell” includes—

* (a) offer or display for sale or 1mport into the Repubhc for sale; or

(b) exchange donate, lease or offer or display for leasing; (xlviii)
“shop” means a shop as defined in section 1(1). of the Basic
Conditions of Employment Act, 1983 (Act No. 3 of. 1983) (V)
‘“standard” means any provision occurring—

(a) inaspecification, compulsory specification, code of practrce or
standard method as defined in section 1 of the Standards Act,
1993 (Act No. 29 of 1993); or ‘

(b) in any specrﬁcatlon code .or any other drrectlve havrng
standardization as its aim and issued by .an institution or

* - organization inside or outside the Republic which, whether

- generally or with respect to any particular article or matter and

whether internationally or in any particular country or terri-
tory, seeks to promote standardization; (xIv) .

‘‘substance” includes any solid, liquid, vapour gas or aerosol, or
combination thereof; (xIvi) : Lo

“thrs Act” includes any regulation; (xxv)

‘user”, in relation to plant or machinery, means the person who
uses plant or machinery for his own benefit or who has the right of

ccontrol over the use of plant or machinery, but does not include a

lessor of, or.any person employed in connectron with, that plant or
machinery; (xvi)

“work’ means work as an employee orasa self—employed person,
and for such purpose an employee is deemed to be at work during
the time that he is in the course of his employment, and a

.. self-employed person is deemed to be at work durmg such time as

| ‘(lv)

he devotes to work as a self-employed person; (li) -
workplace means any premises or place where a person performs
work in the course of his employment.- (liv)

(2) The Minister may by notice in the Gazette declare that a person belonging
to a category of persons specified in the notice shall for the purposes of this Act
or any provision thereof be deemed to be an employee, and thereupon any person
vested and charged with the control and supervision of the said person shall for the
said purposes be deemed to be the employer of such person

(3) This Act shall not apply in respect of— - Co

*(a). amine, a mining area or any works as defrned in the Mmerals Act 1991
(Act No. 50 of 1991), except in so far as that Act provides otherwise;

(b) any

load line ship (including a ship holding a load line exemption

certificate), fishing boat, sealing boat and whaling boat as defined in
section 2(1) of the Merchant Shipping Act, 1951 (Act No. 57 of 1951), or
any floating crane, whether or.not such ship, boat or crane is in or out of
the water within any harbour in the Repubhc or wrthln the territorial
waters thereof,
or.in.respect of any person present on or in any such mine, mrmng area, works,
ship, boat or crane. .
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Establishment of Advisory Council for Occupational Health and Safety

2. There is hereby establlshed an Advrsory Counc1l for Occupatlonal Health
and Safety. ¥ o , , .

Functlons of Council

3. (1) The Council shall— : :
(a) -advise the Minister with regard to— -
(1) matters of pollcy arising out of or in connect1on with the application
of the provisions of this Act; -
(ii) any matter relating to occupat1onal health and safety;
'(b) perform the functrons assigned to it by thas Act or referred to it by the
©.- - Minister. : .
(2) The Council may— '
(a) with a view to the performance of its functions, do such research and
conduct such investigations as it may deem necessary;
() make rules relating to the calling of meetings of the Council, the

determining of a quorum for and the procedure at such meetings, and -

* generally relating to all matters which may be necessary for the effective
performance of the functions of the Councnl or, subject to section 6, of
a technical committee;
(c) advise the Department concerning—
(i) the formulation and' publication of standards, specifications or
other forms of guidance for the purpose of assisting employers,
_‘ employees and users to mamtam approprlate standards of occupa-
- tional health and safety;
‘(ii) the promotion of educatlon and trammg in occupatlonal health and
- safety; and
(ili) the collection and dissemination of mformatlon on occupatlonal
health and safety.

(3) The Council may for the purposes of the perforrnance of any of its functions,
wrth the approval of the Minister, and with the concurrence of the Minister of
State Expenditure, enter into an agreement for the performance ofa particular act
or particular work or for the rendering of a particular service, on such conditions
and at such remuncration as may be agreed upon, with anybody who in the
opinion of the Council is fit to perform such act or work or to render such service.

(4) Subject to the laws governing the Public Service, the Minister shall provide
the. Council with such personnel'as he may deem necessary for the effective
performance of the functions of the Council, and such persons shall perform their
functions subject to the control and directions of the chief inspector.

Constitution of Council

4. (1) The Council shall consist of 20 members, namely— ‘ o
" (a) the chief mspector, ex officio, who shall be the chalrman,

~ (b) one officer serving in the Department;
(c) the Workmen s Compensation Commissioner, or hlS nommee, o
(d) one person nominated by the Minister for National Health and Welfare;
(e) one person nominated by the Minister of Mineral and Energy Affairs;

" (f) six persons to represent the interests of employers;” |

(g) six persons to represent the interests of employees;
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(h) one person who in the opinion of the Mlmster has knowledge of

occupational safety matters .
(i) one person who in the opinion of the Minister has knowledge of
" occupational medicine and who was recommended by the Minister for
‘ National Health and Welfare, ‘
"'(j) one person who in the opinion of the M1mster has knowledge of
occupational hygiene. .
(2) The members referred to in subsectlon (1)(b) up to and mcludmg (j) shall be
appomted by the Minister.
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Period of office and remuneration of members of Council

5. (1) The members of the Council referred to in section 4(2) shall be appointed
for a period of three years, and on such conditions as the Minister may determine
with the concurrence of the Minister of State Expenditure.

(2) Any person whose period of office as a member of the Council has expired
shall be eligible for reappointment.

(3) A member referred to in section 4(1)(f), (g), (h), (i) or (j) who is not an

officer may be paid from money appropriated for such purpose by Parliament such .

allowances as the Minister may determine with the concurrence of the Minister of
State Expendlture o _

Estabhshment of technical committees of Couneil

6. (1) The Council may with the approval of the Minister establish one or more
technical committees to advise the Council on any matter regarding the
performance by the Council of its functions. . .

(2) A member of a technical committee shall be appomted by the Council by
reason of his knowledge of the matter for which the committee is establlshed and
such a member need not be a member of the Council..

. (3) A meeting of a technical committee shall be held at such time and place as
may be determined by the chairman of the Councﬂ andin accordance with rules
approved by the Council. :

(4) A member of a technical commxttee who is not an officer may be paid from‘

money appropriated for such purpose by Parliament such allowances as the Minister
may determine with the concurrence of the Minister of State Expenditure.

Health and safety policy . . . .

7. (1) The chief inspector may direct— - -
(a) any employer in writing; and "
.(b) any category of employers by notice in the Gazette ,
to prepare a written policy concerning the protection of the health and safety of
his-employees at work, including .a descrlptlon of his orgamzatlon and the
arrangements for carrying out and reviewing that policy. -, - .
) Any direction under subsection (1) shall be accompamed by gmde-lmes
concerning the contents of the policy concerned.
(3) An employer shall prominently dxsplay a copy of the policy referred to in
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subsection (1), signed by the chief executive officer, in the workplace where hlS s

employees normally report for service.

General duties of employers to their employees

8. (1) Every employer shall provide and maintain, as far as is reasonably
practicable, a working envnronment that is safe and W1thout risk to the health of
his employees. T

(2) Without derogating from the generality of an employer s dutles under
subsection (1), the matters to which those duties refer include in particular—

( a) the provision and maintenance of systems of work, plant and machinery

: that, as far as is reasonably practicable, are safe and thhout risks to

health

= (b)»takmg such steps as may be reasonably practicable to ellmmate or
mitigate any hazard or potential hazard -to the safety or health of
employees, before resorting to personal protective equipment;

- (¢) making arrangements for ensuring, as far as is reasonably practicable,
the safety and absence of risks to health in connection with the
production, processmg,use handlmg, storage or transport of articles or

| - substances;

(d) establishing, as far as is reasonably practlcable, what hazards to the
- health or safety of persons are attached to any work which is performed,
any article or substance which is produced, processed, used, handled,
stored or transported and any plant or machinery which is used in his
business, and he shall, as far as is reasonably practicable, further
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establish what precautionary measures should be taken with respect to
such work, article, substance, plant or machinery in order to protect the
health and safety of persons, and he shall provide the necessary means
to apply such precautionary measures;

(e) providing such information, instructions, training and supervision as
may be necessary to ensure, as far as is reasonably practicable, the health
and safety at work of his employees;

(f) asfarasisreasonably practicable, not permitting any employee to do any
work or to produce, process, use, handle, store or transport any article

‘or substance or to operate any plant or machinery, unless the
precautionary measures contemplated in paragraphs (b) and (d), or any
other precautionary measures which may be' prescribed, -have been
taken;

(g) takingall necessary measures to ensure that the requlrements of this Act

. are complied with by every person in his employment or on premises
- under his control where plant or machinery is used;

(h) enforcmg such measures as may be necessary in the interest of health and
safety,

(i) ensuring that work is performed and that plant or machmery is used

" under the general supervision of a person trained to understand the

~ hazards associated with it and who have the authority to ensure that
_ precautlonary measures taken by the employer are implemented; and

(j) causing all employees to be informed regarding the scope of their

authority as contemplated in section 37(1) ( b )

'
t

General duties of employers and self-employed persons to persons other than thelr
employees

9. (1) Every employer shall conduct h1s undertakmg in such a manner as to
ensure, as far as is reasonably practicable, that persons other than those in his
employment who may be directly affected by hlS activities are not thereby exposed
to hazards to their health or safety.

(2) Every self-employed person shall conduct his undertakm g in such a manner
as to ensure, as far as is reasonably practicable, that he and other persons who may
be directly affected by his activities are not thereby exposed to hazards to thelr
health or safety. - :

General duties of manufacturers and others regardmg articles and substances for
use at work :

10 (1) Any person who des1gns manufactures 1mports sells or supplles any
artlcle for use at work shall ensure, as far as is reasonably practlcable that the
article is safe and without risks to health when properly used and that it comphes
with all prescribed requirements.

(2) Any person who erects or installs any article for use at work on or in any

premises shall ensure, as far as is reasonably practicable, that nothing about the

manner inwhich it is erected orinstalled makes it unsafe or creates a risk to health
when properly used. o
(3) Any person who manufactures 1mports sells or supplles any. substance for
use at work shall—-
.(a) ensure, as far as is reasonably practicable, that the substance is safe and
,~,w1thout risks to health when properly used; and
( b) take such steps as may be necessary to ensure that mformatlon is
available with regard to the use of the substance at work, the risks to
health and safety associated -with such substance, the conditions
. necessary to ensure that the substance will be safe and without risks to
health when properly used and the procedures to be followed in the case
of an accident involving such substance. -
(4) Where a person designs, manufactures, imports, sells or supplxes an article
or substance for or to another person and that other person undertakes in writing
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to take specified steps sufficient to ensure, as far as is reasonably practicable, that
the article or substance will comply with all prescribed requirements and will be
safe and without risks to health when properly used, the undertaking shall have
the effect of relieving the first-mentioned person from the duty imposed upon him
by this section to such an extent as may be reasonable having regard to the terms
of the undertaking.

Listed work |

11, (1) The Minister may, subject to the provisions of subsectrons (2) and (3),
by notice in the Gazette declare any work, under the conditions or c1rcumstances
specified in the notice, to be listed work. :

(2) (a) Before the Minister declares any work to be lrsted work he shall cause
to be published in the Gazette a draft of his proposed notice and at the same time
invite interested persons to submit to him in writing within a specified period,
comments and representations in connection with the proposed notice.

(b) A period of not less than three months shall elapse between the publication
of the draft notice and the notice under subsection (1). |

- (3) The provisions of subsection (2) shall not apply— "

..(a) if the Minister in pursuance of comments and representatlons received
in terms of subsection (2)(a), decides to publish the notice referred to in
subsection (1) in an amended form; and :

(b) to any declaration in terms of subsection (1) in respect of which the

Minister is of the opinion that the publici interest requires that it be made
without delay.
(4) A notice under subsection (1) may at any time be amended or w1thdrawn by
like notice.

General dutres of employers regardmg listed work

12, (1) Subject to such arrangements as may be prescrlbed every, employer
whose employees undertake listed work or are liable to be exposed to the hazards
emanating from listed work, shall, after consultation w1th the health and safety
committes established for that workplace—

(a) identify the hazards and evaluate the risks assoc1ated with such work
constituting a hazard to the health of such employees and the steps that
need to be taken to comply with the provisions of this Act

(b) as far as is reasonably practicable, prevent the exposure of such

employees to the hazards concerned or, where preventron 1s not
. reasonably practicable, minimize such exposure; and
{c) havingregard to the nature of the risks associated with such work and the
level of exposure of such employees to the hazards,’ carry out an
occupational hygiene programme and blologrcal momtormg, and
subject such employees to medical surveillance.
(2) Every employer contemplated in subsection (1) shall keep the health and

b

safety representatives designated for their workplaces or sections. of the
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workplaces, informed of the actions taken under subsection (1) in their respectrve )

workplaces or sections thereof and of the results of such actions: Provided that
individual results of biological monitoring and medical surveillance relatmg to the
work of the employee, shall only with the written consent of such'employee be

45

made available to any person other than an inspector, the employer or the .

employee concerned.

Duty to inform

13. Wxthout derogatmg from any specrfrc duty 1mposed onan employer by this
Act, every employer shall— .

(a) as far as is reasonably practlcable cause every employee to be made

-, conversant with the hazards to hishealth and safety attached to any work

S0
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which he has to perform, any article or substance which he has to
produce, process, use, handle, store or transport and any plant or
machinery which he is required or permitted to use, as well as with the
- .. precautionary measures which should be taken and observed wrth
.;-respect to those hazards; - - « . o
.(b). inform the health and safety representatlves concerned beforehand of
. inspections, mvestrgatrons or formal inquiries of which he has been
notified by an inspector, and of any application for exemption made by
him in terms of section 40; and ‘ N
. (c):’inform a ‘health and safety representative as soon as- reasonably
. practicable of the occurrence of an incident in the workplace or section
" of the workplace for whrch such representatlve has been de51gnated

General duties of employees at work .

14. Every employee shall at work— :
(a) take reasonable care for the health and safety of hrmself and of other
persons who may be affected by his acts or omissions;

.y (b).as regards any duty or requirement imposed on his employer or any

" - other. person by this Act, co-operate with such employer or person to
enable that duty or requirement to be performed or complied with;
(¢} carry out any lawful order given to him, and obey the health and safety
. tules and procedures laid down by his employer or by anyone authorized
thereto by his employer, in the interest of health or safety;

(d) if any situation which is unsafe or unhealthy comes to his attention, as
soon as practicable report such situation to his employer or to the health
and safety representative for his workplace or section thereof, as the case
may be, who shall report it to the employer; and

(e) if he is involved in any incident which may affect his health or which has
caused an injury to himself, report such incident to his employer or to
anyone authorized thereto by the employer, or to his health and safety

. Iepresentative, as soon as practicable but not latér than the end of the
particular shift during which the incident occurréd, unless the circum-
stances were such that the reporting of the incident was not possible, in
which case he shall report the incident as soon as practicable thereafter.

Duty not to mterfere wrth or mrsuse thmgs
15. No person shall mtentlonally or recklessly mterfere w1th or mlsuse anything
whxch is prov1ded in the lnterest of health or safety Coh

N Y
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éhief execntiye officer charged with 'c"é’n'a'iii duties ’
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~ 16. (1) Every chref executive offlcer shall as far as is reasonably practlcable .

ensure that the duties of hrs employer as contemplated in this Act are properly
discharged. - - ‘ o

(2) Without dero gatrng from his responsrbrhty or llabrlrty in terms of subsectlon
(1), a chief executive, officer may assign any duty contemplated in the said

40

subsection, to any person under his control, which person shall act sub]ect to the ,«

control and directions of the chief executive officer. :

(3) The provisions of subsection (1) shall not, subj ]ect tothe provrslons of section
37, relieve an employer of any responsibility or liability under this Act.

(4) For the purpose of subsection (1), the head of department of any department
of State shall be deemed to be the chief executive officer of that department.

~

Health and safety representatives

" 17.(1) Subject to the proviéions of subsection (2), every employeryvho has more
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than 20 employees in his employment at any workplace, shall, within four months
after the commencement of this Act or after commencing business, or from such
time as the number of employees exceeds.20, as the case may be, designate in
writing for a. specified period health and- safety representatlves for such
workplace, or for different sections thereof.

(2) An employer and his employees or their representatives shall consult in
good faith regarding the arrangements and procedures for the nomination or
election, - period of office and subsequent designation of health and safety
representatives in terms of subsection (1): Provided that if such consultation fails,
the matter shali be referred for arbitration to an mspector whose decision shall be
final.

3) Arbitration by an inspector in terms of subsectron (2) shall not be subject to
the provisions of the Arbitration Act, 1965 (Act No. 42 of 1965), and a failure of
the consultation contemplated in that subsection shall not be .deemed to be a
dispute in terms of the Labour Relations Act, 1956 (Act No. 28 of 1956).

(4) Only those employees employed in a full-time capacity at a specific
workplace and who are acquainted with conditions and activities at that workplace
or section thereof, as the case may be, shall be eligible for desrgnanon as health
and safety representatives for that workplace or section. ;

- (5) The number of health and safety representatives for a workplace or section
thereof shall in the case of shops and offices be at least one health and safety
representative for every 100 employees or part thereof, and in the case of all other
workplaces at least one health and safety representative for every 50 employees
or part thereof: Provided that those employees performing work at a workplace
other than that where they ordinarily report for duty, shall be deemed to be
working at the workplace where they so report for duty. - i

(6) If an inspector is of the opinion that the. number of health and safety
representatives for any workplace or section thereof, including a workplace or
section with 20 or fewer employees, is inadequate, he may by notice in writing
direct the employer to designate such number of employees as the inspector may
determine as health and safety representatives:for that workplace or section
thereof in accordance with the arrangements and procedures referred to in
subsection (2). :

(7) All activities in connection wrth the designation, functions and trammg of
health and safety representatives shall be performed during ordinary working
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hours, and any time reasonably spent by any employee in this regard shall for all -

purposes be deemed to be time spent by, h1m in the carrymg out of his duties as an
employee ' , : o :

T

Functions of health and safety representatives

18. (1) A health and safety representative may perform the following functions
in respect of the workplace or section of the workplace for which he has been
designated, namely—

(a) review the effectiveness of health and safety measures, . .
.(b) identify potential hazards and potenttal ma]or incidents at the work-
- . place;
" (¢) in collaboration wrth his employer examine the causes of mcrdents at the
" workplace; . -
(d) investigate complaints by any employee relatmg to. that employee s
-+ health or safety at work;
(e) make representations to the employer ora health and safety commrttee
. on matters ansmg from paragraphs (a), (b), (c) or (d), or where such
. representatlons are unsuccessful, to an inspector;.
() make representations to the employer on general matters affecnng the
- health or safety of the employees at the workplace;
(g) inspect the workplace, including any article, substance, plant, machin-

ery or health and safety equipment at that workplace with a view to the

- health and safety of employees, at such intervals as may be agreed upon
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with the employer: Provided that the health and safety representative

shall give reasonable notice of his intention to carry out such an

. inspection to the employer, who may be present during the inspection;

(h) participate in consultations with inspectors at the workplace -and
accompany inspectors on inspections of the workplace;

. (i) receive information from inspectors as contemplated in section 36; and

(j) 1in his capacity as a health and safety representative attend meetings of

-~ the health and safety committee of which he is a member, in connectlon

with any of the above functions.

(2) A health and safety representative may, in respect of the workplace or

sectlon of the workplace for which he has been designated— s
. - (a) visit the site of an incident and attend any mspectron in loco;
(b) attend any investigation or formal inquiry held in terms of this Act;
( c) in so far as is reasonably necessary to perform his functions, inspect any
document which the employer is required to keep in terms of this Act;
(d) accompany an inspector on any inspection;
. (e) with the approval of the employer (which approval shall not be
' ’unreasonably withheld), be accompamed bya technrcal adviser, on any
i inspection; and
participate in any internal health or safety audrt ‘

(3) An employer shall provide such facilities, assistance and training as a health
and safety representatlve may reasonably require and as have been agreed upon
for the carrying out of his functions.

(4) A health and safety representative shall not incur any civil l1ab1hty by reason
of the fact only that he falled to do anythmg wh1ch he may dooris requlred to do
1n terms of this Act.

" Health and safety committees ~

19. (1) An employer shall in respect of each workplace where two or more
health and safety representatives have been designated, establish one or more
health and safety committees and, at every meeting of such a committee as
contemplated in subsection (4), consult with the committee with a view to
initiating, developing, promoting, maintaining and reviewing measures to ensure
the health and safety of his employees at work.

- (2) A health and safety committee shall consist of such number of members as
the employer may from time to time determine: Provided that—

(a) if one health and safety committee has been established in respect of a
workplace, all the health and safety representatlves for that workplace
.- shall be members of the committee; i

-(b) if two or more health and safety committees have been established in
respect of a workplace, each health and safety representative for that
_ workplace shall be a member of at least one of those committees; and
. (c) . the number of persons nominated by an employer on any health and
safety committee established in terms of this section shall not exceed the

number of health and safety representatives on that committee.

(3) The persons nominated by an employer on a health and safety committee
shall be designated:-in writing by-the employer for such period as may be
determined by him, while the health and safety representatives shall be members
of the committee for the period of their designation in terms of section 17(1).

(4) A health and safety committee shall hold meetings as often as may be
necessary, but at least once every three months, at a time and place determined
by the committee: Provided that an inspector may by notice in writing direct the
members of a health and safety committee to hold a meeting at a time and place
determined by him: Provided further that, if more than 10 per cent of the
employees at a specific workplace has handed a written request to an inspector,
the inspector may by. written notice direct that such a meeting be held.
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(5) The procedure at meetings of a health and safety committee shall be
determined by the committee. .

(6) (a) A health and safety committee may co-opt one or more persons by
reason of his or their particular knowledge of health or safety matters as an
advisory member or as advisory members of the committee.

(b) An advisory member shall not be entitled to vote on any marter before the

committee.

(7) If an inspector is of the opinion that the number of health and safety
commiittees established for any particular workplace is inadequate, he may in
writing direct the employer to establish for such workplace such number of health
and safety committees as the inspector may determine, | :

PR
KA
-

Functions of health and safety committees

20. (1) A health and safety commxttee—
(a) may make recommendations to the employer or, where the recommen-
dations fail to resolve the matter, to an inspector regarding any matter
- affecting the health or safety of persons at the workplace or any section
thereof for which such committee has been established;
(b) shall discuss any incident at the workplace or section thereof in which or
T in consequence of which any person was injured, became ill or died, and
may in writing report on the incident to an inspector; and -
(c) shall perform such other functions as may be prescribed. -

- (2) A health and safety committee shall keep record of each recommendatlon
made to an employer in terms of subsection (1)(a) and of any report made to an
inspector in terms of subsection (1)(b). :

(3) A health and safety committee or a member thereof shall not incur any civil
liability by reason of the fact only that it or he failed to do anything which it or he
may or is required to do in terms of this Act.

(4) An employer shall take the prescrlbed steps to ensure that a health and
safety committee complies with the provisions of section 19(4) and performs the
duties assrgned to it by subsectlons (1) and (2)

vy . «

General prohlbmons

21. (1) The Minister may by nonce in the Gazette declare— : ;
(a) that no employer shall require or permit any employee belonging to a
: - category of employees specified in the notice to perform work on or in
any premises on or in which an activity specified in the notice is carried
.out which in the opinion of the Minister is an activity which threatens or
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is likely to threaten the health or safety of an employee belonging to that

.. - category of employees, or that no employer shall require or permit any
-~ .such employee to perform any work on or in such premises otherwise
- than on the conditions specified in the notice;
(b) that no employer shall require or permit any employee to perform any
work in connection with the carrying out of a process specified in the
~.notice which in the opinion of the Minister is a process which threatens
-or is likely to threaten the health or safety of an employee, or that no
- employer shall require or. permit an employee to perform any work in
connection with the carrylng outofsucha process otherwrse than onthe
.. .. conditions specified in the notice; and.
(c) - that no employer shall requrre or permlt any employee otherw1se than
s on the conditions specified in the notice, to perform any work on orin
any premises where an article or substance specified in the notice is
produced, processed, used, handled, stored or transported which in the
- opinion of the Minister is an article or substance which threatens or is
likely to threaten the health or safety of an employee. - - -+
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.(2) (a) The Minister shali, before he publishes a notice under subsection: (1),
cause a draft of his proposed notice to be published in the Gazetre and at the same
time invite interested persons to.submit to him in writing, within a specified

period, comments and representations in connection with the proposed notice.
~ (b) The provisions of paragraph (a) shall not apply if the Minister, in pursuance
of comments and representations received, decides to publish the notice referred
to in subsection (1) in an amended form.

- (3) A notice under subsectron 1) may atany time be amended or w1thdrawn by
like notice. - -

(4) A notice shall not be issued under subsectlon (1) or (3) unless the Minister
for National Health and Welfare and the Council have been consulted.

(5) A notice issued or deemed to have been issued under section 13 of the
Machinery and Occupatlonal Safety Act, 1983 (Act No. 6 of 1983), and which was
in force immediately prior to the commencement of this Act, shall be deemed to
have been issued under this section. ‘ : o

Sale of certam artrcles prohlbrted

22. Subject to the provisions of section 10(4) , if any requirement (including any

health and safety standard) in respect of any article, substance, plant, machinery -

10

15

or health and safety equipment or for the use or apphcatron thereof has been

prescribed, no person shall sell or market in any manner whatsoever such article,
substance, plant, machinery or health and safety equrpment unless it comphes
with that requrrement ,

Certaln deductlons prohlblted

23. No employer shall in respect of anythlng which he is in terms of this Act ,
25

required to provide or to do in the interest of the health or safety of an employee,
make any deduction fromany employee’s remuneration or require or permit any
employee to make any payment to him or any other person: Provided that where
an employee intentionally causes loss of or damage to health or safety equipment,
his employer may, after a proper investigation, recover such loss or damage from
that employee.

Repert to inspector regarding certain incldents

--24. (1) Each incident occurring at work or arising out of or in connection with

the; activities of persons’at work, or in connection with the use of plant or -

machinery, in which, or in consequence of which— -, -

(a) any person dres becomes unconscious, suffers the loss of a limb or part
of a limb or is otherw1se injured or becomes ill to such a degree that he
is likely either to die or to suffer a permanent physical defect or likely to

., . beunable for a period of at least 14 days either to work or to continue
with the activity for which he was employed or is usually employed

(b) a major incident occurred; or

. .(c). the health or safety of any person was endangered and where—

(i) a dangerous substance was spilled; . -
~ (ii) . the uncontrolled release of any. substance under pressure took
place; i
(iii) machinery or any part thereof fractured or faxled resultmg in ﬂyrng,
falling or uncontrolled moving obJects or ‘
- (iv) . machinery ran out of control,
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shall within the prescribed period and in the prescnbed manner, be reported to

. an inspector by the employer or the user of the plant or machmery concerned, as
the case may be. ... - -

(2) In the event of an 1nc1dent in whrch a person d1ed ‘or was injured to such an
extent that he is likely to die, or suffered the loss of a limb or part of a limb, no
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person shall without the consent of an inspector disturb the site at which the
incident occurred or remove any article -or substance involved in the incident
therefrom: Provided that such action may be taken as is necessary to prevent a
furtherincident, to remove the injured or dead, or to rescue persons from danger.
(3) The provisions of subsections (1) and (2) shall not apply in respect of—
(a) a traffic accident on a pubhc road;
-+ (b) anincident occurring in a private household provided the householder
forthwith reports the incident to the South African Police; or -
" {¢) any accident which is to be investigated under sectxon 12 of the Avratlon
Act, 1962 (Act No. 74 of 1962).
S4)A member of the South African Police to whom an incident was reported in
terms of subsection (3)(b), shall forthwith notify an inspector thereof.

1 :
0t g

Report to chref mspector regardmg occupauonal dlsease ‘

25. Any medtcal practitioner who examines or treats a person for a dlsease
described in the Second Schedule to the Workmen’s Compensation Act, 1941
(Act No. 30 of 1941), or any other disease which he believes arose out of ‘that
person’s employment, shall within the prescribed period and in the prescribed
manner report the case to the person s employer and to the chief mspector

Victimization forbidden

26. No employer shall dlsmlss an’ employee, or reduce the rate of his
remuneration, or alter the terms or conditions of his employment to terms or
- conditions less favourable to him, or alter his position relative to other employees
employed by that employer to hlS disadvantage, by reason of the fact, or because
he suspects or believes, whether or not the suspicion or belief is justified or
correct, that that employee has given information to the Minister or to .any other
person charged with the administration of a provision of this Act which in terms
of this Act he is required to give or which relates to the terms, conditions or
circumstances of his employment or to those of any other employee of his
employer, or has complied with a lawful prohibition, requirement, request or
direction of an inspector, or has given evidence before a court of law or the
industrial court, or has done anything which he may ot is required to do in terms
of this Actor has refused to do anything which he is prohlblted from domg interms
of this Act. , : ,

-

Desrgnatlon and functions of chief mspector

- 27, (1) The Mlmster shall desrgnate an offlcer servmg in the Department as chief
mspector for the purposes of this Act.

(2) The chief inspector shall perform his functlons sub]ect to the control and
supervxslon of the Director-General of the Department and may perform any
function assigned to an inspector by this Act.

(3) (a) The chief inspector may delegate any power conferred upon him by this
Act, excluding a power referred to in section 35(1) or delegated to him under
section 42, to any other officer or authorize any such off1cer to perform any duty
assigned to him by this Act.

(b) No delegation of a power under paragraph (a) shall prevent the exercise of
such power by the chief inspector himself.

(4) Whenever the chief inspector is absent or unable to perform his functions as
chief inspector or whenever the designation of a chief inspector is pending, the
Minister may designate any other officer serving in the Department to act as chief
inspector durmg the chief inspector’s absence or mcapacny or untll a ch1ef
inspector is designated. -

(5) Any person who immediately prior to the commencement of this Act was
designated as chief inspector under section 19 of the Machinery and Occupational
Safety Act, 1983 (Act No. 6 of 1983), shall be deemed to have been de51gnated as
chief inspector under subsection (1) of this section. :
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Desrgnatlon of inspectors by Mmlster

- 28, (1) The Mrmster may desrgnate any person as an mspector to perform,

subject to the control and directions of the chief inspector, any or all of the

functions a531gned to an inspector by this Act.

(2) Each inspector designated under subsection (1) shall be furmshed w1th a
certificate signed by or on behalf of the Minister and statlng that he has been
designated as an inspector: Provided that if his designation as inspector is limited
to any particular function or functions, his certificate shall state such limitation.

(3) Whenever an inspector desrgnated under subsection (1) performs a function
under this Act in the presence of any person affected thereby the inspector shall
on demand by such person produce to him the certificate referred to in subsection
(2). - e e e e
(4) Any officer who immediately prior to the commencement of this Act was
designated as an inspector under section 20 of the Machinery and Occupational
Safety Act, 1983 (Act No. 6 of 1983), shall be deemed to have been designated as
an mspector under subsectxon (1) of thrs sectlon

Functions of inspectors G
29. (1) An inspector may, for the purposes of this Act—

(a) without previous notice, at all reasonable times, enter any premises
which are occupied or used by an employer or on or in which an
employee performs any work or any plant or machinery is used, or which
he suspects to be such premises; -

(b) question any person who is or. was on or in such premrses erther alone
or in the presence of any other person, on any matter to which this Act
relates, ‘

(c)' require from any person who has control over or custody of a book

.. record or other document on or in those premises, to produce to him
" forthwith, or at such time and place as may be determined by him, such
‘ book, record or other document;
..(d) examine any such book, record or other document or make a copy
~ thereof or an extract therefrom,

(e) require from such a person an explanation of any entry in such book,

record or other document;

5
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(f) inspect any article, substance, plant or machmery whlch is or was on or

in those premises, or any work performed on or in those premises or any

condition prevalent on or in those premises or remove for examination

or analysrs any artlcle substance, plant or machmery orapart or sample
... thereof; . .

(g) seize any such book record or other document or any such artrcle
. substance, plant or machmery or a part or sample thereof which in his
opinion may serve as evidence at the trial of any person charged with an
offence under this Act or the common law: Provided that the employer
or user of the article, substance, plant or machinery concerned, as the
case may be, may make coples of such book record or document before
such seizure; - -

(h) direct any employer, employee or user, mcludmg any former employer,
employee or user, to appear before him at such time and place as may be
‘determined by him and question such employer, employee or user either
- .alone or in the presence of any other person on any matter to which this
: Act relates;
(i) perform any other function'as may be prescrlbed , '

(2) (a) An interpreter, a member of: the South African Police or any other
assistant may, when required by an inspector, accompany him when he performs
his functions under this Act.

(b) Forthe purposes of this Act aninspector’s assrstant shall wh1le he acts under
the instructions of an inspector, be deemed to be an inspector.

.(3) When an inspector enters any premises under subsection (1) the employer
occupying or using those premises and each-employee performing any work
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thereon or therein and any user of plant or machinery thereon or therein, shall at
all times provide such facilities as are reasonably required by the inspector to
enable him and his assistant (if any) to perform effectively and safely his or then'
functions under this Act..

(4) When an mspector removes O seizes any artrcle substance, plant
machinery, book, record or other document as contemplated in subsectlon [€3]1§)]
or (g), he shall issue a receipt to the owner or person in control thereof.

Special powers of inspectors -

30. (1) (a) Whenever an employer performs an act or requ1res or perm1ts anact
to be performed, or proposes to perform an act or to require or permit an act to
be performed, which in the opinion of an inspector threatens or is likely to
threaten the health or safety of any person, the inspector may in writing prohibit
that employet from contrnumg or commencing with the performance of that act
or from requiring or permitting that act to be continued or commenced with, as the
case may be.

(b) Whenever a user of plant or machinery uses or proposes to use any plant or
machinery, in a manner or in circumstances which in the opinion of an inspector
threatens oris likely to threaten the health or safety of any person who works with
such plant or machinery or who is or may come within the vicinity thereof, the
inspector may.in writing prohibit that user from continuing or commencing with
the use of such plant or machmery orinthat manner or those crrcumstances asthe
case may be. ‘

(c) An 1nspector may in writing prohlblt an employer from rcqumng or
permlttmg an employee or any employee belonging to a category of employees
specified in the prohibition to be exposed in the course of his employment for a
longer period than a period specified in the prohibition, to any article, substance,
organism or condition which in the opinion of an inspector, threatens or is likely
to threaten the health or safety of that employee or the employee belongrng tothat
category of employees, as the case may be,

(d) A prohibition 1mposed under paragraph (@), (b) or (c) may at any time be
revoked by an inspector in writing if arrangements to the satisfaction of the
inspector have been made to dispose of the threat which gave rise to the imposition
of the prohibition."

.(2) In order to enforce a proh1b1t10n 1mposed under subsectron (1)( a) or (b), an
inspector may block, bar, barricade or fence off that part of the workplace, plant
or machinery to which the prohibition applies, and no person shall interfere with
or remove such blockmg, bar, barricade or fence.

(3). Whenever an inspector is of the opinion that the health or safety of any
person at a workplace or in the course of his employment or in connection with the
use of plant or machinery is threatened on account of the refusal or failure of an
employer or a user, as the case may be, to take reasonable steps in the interest of
such person’s health or safety, the inspector may in writing direct that employer
or user to take such steps as are specified in the direction within a specified period.
" (4) Whenever an inspector is of the opinion that an employer or a user has failed
to comply with a provision of a regulation applicable to him, the inspector may in
writing direct that employer or user to take within a period specified in the
direction such steps as in the 1nspector s opinion are necessary to comply with the
said provision, and are specified in the direction. .

-(5) A period contemplated in subsection (3) or (4) may at any time be extended
by an inspector by notice in writing to the person concerned.

(6) An employer shall forthwith bring the contents of a prohibition, direction or
notice under this section to the attention of the health and safety representatrves
and employees concerned. > :
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Investngatnons

31 (1) An 1nspector may 1nvest1gate the crrcumstances of any incident whrch has
occurred at or originated from a workplace or in connection with the use of plant
or machinery which has resulted, or in the opinion of the inspector could have
resulted, in theinjury, illness or death of any person in order to determine whether
it is necessary to hold a formal investigation in terms of section 32. -

(2) After completing the investigation in terms of subsection (1) the inspector
shall submit a written report thereon, together with all relevant statements,
documents and information gathered by him, to the attorney-general within
whose area of jurisdiction such incident occurred and he shall at the same time
submit a copy of the report, statements and documents to the chief inspector.

(3) Upon receipt of a report referred to in subsection (2), the attorney-general
shall deal therewith in accordance with the provisions of the Inquests Act, 1959
(Act No. 58 0f 1959), or the Crrmmal Procedure Act, 1977 (Act No. 51 of 1977),
as the case may be. .

.(4) An'inspector holdmg an mvestlgatlon shall not incur, any civil habllxty by
v1rtue of anything contamed in the report referred to in subsectron (2)

Formal inquiries T o S S

32. (1) The chief inspector may, and he shall when so requested by a person
producing prima facie evidence of an offence, direct an inspector to conduct a
formal inquiry into any incident which has occurred at or originated from a
workplace or in connection with the use of plant or machinery which has resulted,
or in the opinion of the chief inspector could have resulted, in the injury, 111ness
or death of any person.

(2) For the purposes of an inquiry referred toin subsecnon (1)an mspector may
subpoena any person to appear before him on a day and at a place specified in the
subpoena and to give evidence or to produce any book, document or thing which
in the opinion of the inspector has a bearing on the subject of the inquiry. -

(3) Save asis otherwise providedin this section, the law governing criminal trials
in magistrates’ courts shall mutatis mutandis apply to obtaining the attendance of
witnesses, at an inquiry under this section, the administering of an oath or
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affirmation to them, their examination, the payment of witness fees to them and . -

the productron by them of books, documents and thmgs

4) Any inquiry under this section shall be held in- pubho Provided that the

presiding inspector may exclude from the place where the inquiry is held, any
person whose presence is, in his opinion, undesirable or not in the public interest.
(5) (a) The presiding inspector may designate any person to lead evidence and
to examine any witness giving evidence at a formal inquiry.
(b).Any person who has an interest in the issue of the formal inquiry may
personally or by representatrve, advocate or attorney put such questions to a
witness at the inquiry to such extent as the presiding inspector may allow.

35
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(c) The following persons shall have an interest as referred to in paragraph { b) , -

namely—
. (i) any person who was m]ured or suffered damage asa result of the 1nc1dent
- forming the subject of the inquiry; ,
(ii) the employer or user, as the case may be, 1nvolved in the 1nc1dent
(iii)_-any person in respect of whom in the opinion of the presiding inspector
.. ‘it can reasonably be inferred from the evidence that he could be held
o responsrble for the incident;
- (iv) atrade union recognized by the employer concemed or any trade union
-, of which a person referred to in subparagraph (i) or (iii} is a member;
(v) anyowner or occupier of any premises where the said incident occurred;
(vi) any other person who, at the discretion of the presiding mspector can
- prove such interest.
(6) (@) An inquiry may, ifit is necessary or expedrent be ad] ourned at any tlme
by the presrdmg mspector ,
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(b) An inquiry adjourned under paragraph (a) may at any stage be continued
by an inspector other than the inspector before whom the inquiry commenced,
and may after an adjournment agam be eontmued by the 1nspector before whom
the inquiry commenced. ' :

(7) An affidavit made by any person in connectlon wrth the 1nc1dent in respect

of which the inquiry is held, shall at the discretion of the presiding inspector upon -

production be admissible as proof of the facts stated therein, and the presiding
inspector may, at his discretion, subpoena the person who made such an affidavit
to give oral evidence at the inquiry.or may submit written interrogatories to him
for reply, and such interrogatories and any reply thereto purporting to be a reply

10

from such person shall likewise be admissible in evidence at the inquiry: Provided -

that the presiding inspector shall afford any person present at the inquiry the
opportunity to refute the facts stated in such document, evidence or reply. . .

(8) (a) Whenever in the course of any inquiry it appears to the presiding
inspector that the examination of a witness is necessary and that the attendance of

15

such witness cannot be procured without a measure of delay, expense or -

inconvenience which in the circumstarnces would be unreasonable, the presiding
inspector may dispense with'such attendance and may appoint a person to be a
commissioner to take the evidence of such witness, whether within or outside the
Republic, in regard to such matters or facts as the presrdmg mspector may
indicate.

(b) Any person referred to in subsection (5)(b) may in person or. through a
representative, advocate or attorney appear before such commlssmner m order to

: examme the said witness.

‘(c) The evidence recorded in terms of’ thls subsectlon shall be adm1551ble 1n
evidence at the inquiry.

20

25

{9) At the conclusion of an inquiry under this sectlon the presiding mspector ,

shall compile a written report thereon. -

(10) The evidence given at any inquiry under this section shall be recorded and
a copy thereof shall be submitted by the presiding mspector together with his
report to the chief inspector, and in the case of an incident in which or as a result

of which any person died or was seriously injured or became ll, the inspector shall |
submit a copy of the said evidence and the report to the attorney general within -

whose area of jurisdiction such incident occurred.

- (11) Nothing contained in this section shall be construed as preventmg the
institution of criminal proceedmgs agarnst any person or as preventmg any person
authorized thereto from issuing a warrant for the arrest of or arrestmg any person,
whether or not an mqulry has already commenced.

(12) Upon receipt of a report ‘referred to in subsectron (10), the attorney-
general shall deal therewith in accordance with the provisions of the Inquests Act,
1959 (Act No. 58 of 1959), or the Crlmmal Procedure Act, 1977 (Act No. 51 of
1977), as the case may be.

(13) An 1nspector presiding at any formal inquiry_ shall not mcur any civil

liability by v1rtue of anythmg contalned in.the report compiled in terms of
subsectron (9)

a1 .o it h tLr

Joint inquiries -

33. (1) The provisions of section 32 shall not affect the provisions of any law
requiring and regulating inquests or other inquiries in case of death resulting from
other than natural causes, and in respect of each incident referred to in that section
in which or in consequence-of which any person has died there shall be held, in
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addition to an inquiry under the said section, such inquest or inquiry asis required .

by any such law, but an inquiry under the said section and an inquest held by a
judicial ofﬂcer under the Inquests Act 1959 (Act No 58 of 1959) may be held
jointly.

(2) At such a ]omt mqmry and mquest the jud1c1al offlcer shall presrde and

thereupon the provisions of the Inquests Act, 1959, shall apply, but the inspector
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and the judicial officer shall each make the report required of them by section
32(9) and that Act, respectxvely

Obstruction of mvestlgatlon or mqulry or presrdmg mspector or fallure to render
assistance - . \

34 No person shall, in relation to any investigation or inquiry held in terms of
section 31 or 32— :

( a) without reasonable Justrﬁcatlon fail to comply with any lawful direction,

; subpoena, request or order issued or given by the presrdmg inspector;

(b) refuse orfail to answer to the best of his knowledge any question lawfully
put to him by or with the concurrence of the presiding inspector:
Provided that no person shall be obliged to answer any questlon whereby
he may incriminate himself;

. (¢)  in any manner whatsoever advise, encourage, incite, order or persuade

. any person who has been directed, subpoenaed, requested orordered to

do something by the presiding inspector not to comply with such

' direction, subpoena, request or order or in any manner prevent him
. from doing so; :

(d) refuse or fail, when required thereto by the pre51d1ng inspector, to
furnish him wrth the means or to render him the necessary assistance for
holding such inquiry;

- (e) refuseorfail, when requrred thereto by the presrdmg mspector toattend
an inquiry; or

- (f), intentionally insult the presiding 1nspector or his assistant or intention-
ally 1nterrupt the proceedlngs thereof.

Alri)eal ﬁgamst decision of inspector

-35. (1) Any person aggrieved by any decision taken by an inspector under a
provision of this Act may appeal against such decision to the chief inspector, and
the chief inspector shall, after he has considered the grounds of the appeal and the
inspector’s reasons for the decision, confirm, set aside or vary the decision or
substitute for such decision any other decision which the inspector in the chief
inspector’s opinion ought to have taken.

(2) Any person who wishes to appeal in terms of subsectron (1) shall within 60
days after the mspector s decision was made known, lodge such an appeal with the
chief inspector in writing, setting out the grounds on which it is made.

(3) Any person aggrieved by a decision taken by the chief inspector under
" subsection (1) or in the exercise of any power under this Act, may appeal against
such decision to the industrial court, and the industrial court shall inquire into and
consider the matter forming the subject of the appeal and confirm, set aside or
vary the decision or substitute for such decision any other decision which the chief
inspector in the opinion of the industrial court ought to have taken.

(4) Any person who wishes to appeal in terms of subsection (3), shall within 60
days after the chief inspector’s decision was given, lodge such appeal with the
registrar of the industrial court in accordance with the rules of the industrial court.

(5) An appeal under subsection (1) or (3) in connection with a prohibition
imposed under section 30(1)(a) or (b) shall not suspend the operation of such
prohrbmon

Drsclosure of mformatnon
36 No person shall drsclose any information concemmg the affarrs of any other
person obtained by him in carrying out his functions in terms of this Act, except—
(a) to the extent to which it may be necessary for the proper administration
. of a provision of this Act; . _
(b) for the purposes of the admlmstranon of justice; or
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(c) - atthe request of a health and safety representatlve ora health and safety
, commrttee entitled thereto :

Acts or omissions by employees or mandataries

3. (1) Whenever an'employee does or omits to do any act which it would be an’

offence in terms of this Act for the employer of such employee or a user to do or
om1t to do, then, unless it is proved that— |

(a) in domg or omitting to do that act the employee was actmg without the .

. connivance or permission of the employer or any such user;
“*(b) it was not under any condition or in any circumstance w1th1n the scope
' of the authority of the employee to do or omit to do an act, whether
. lawful'or unlawful, of the character of the act or omission charged and
"(c) all reasonable steps were taken by the’ employer or any such user to

. prevent any act or omission of the kind in question,

" the employer or any such user himself shall be presumed to have done or omitted
to do that act, and shall be liable to be convicted and sentenced in respect thereof;
" and the fact that he issued instructions forbidding any act or omission of the kmd

in question shall not, in itself, be accepted as sufficient proof that he took all .

reasonable steps to prevent the act or omission.

(2) The provisions of subsection (1) shall mutatis mutandis apply in the case of
a mandatary of any employer or user, except if the parties have agreed in writing
to the arrangements and procedures between them to ensure compliance by the
mandatary with the provisions of this Act. '

(3) Whenever any employee or mandatary of. any employer or user does or

omits to do an act which it would be an offence in terms of this Act for the

employer or any such user to do or omit to do, he shall be liable to be convicted
and sentenced in respect thereof as if he were the employer or user.

(4) Whenever any employee or mandatary of the State commits or omits to do
an act which would be an offence in terms of this Act, had he been the employee
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or mandatary" of an employer other than the State and had such employer

committed or omitted to do that act, he shall be liable to be conv1cted and
sentenced in respect thereof as if he were such an employer ‘ '

- {8) Any employee or mandatary referred to in subsectron (3) may be so
convicted and sentenced in addition to ‘the employer or user.

(6) Whenever the employee or mandatary of an employer is convicted of an
offence consisting of a contravention of section 23, the court shall, when makmg
an order under section 38(4), make such'an order against the employer and not
agalnst such employee or mandatary

Offences, penaltres and specral orders of court R

38 (1) Any person who— IR IR ‘ ‘
(a) contravenes or fails to comply wrth a provrsron of sectlon 7 8; 9 10(1)
(2 or(3),12,13,14,15,16(1) or (2),17(1), (2) or (5), 18(3), 19(1) 20(2)
©: or(4),22, 23 24(1) or (2) 25, 26,29(3), 30(2) or.(6), 34 or 36; - -
(b) contravenes or fails to comply w1th a direction or notice under section
..+ 17(6),19(4) or (7), 21(1) or 30(1)(a), (b) or (c) or (3), (4) or (6); *
‘(¢) .contravenes or fails to comply with a condition of an exemption under
section 40(1);
(d) in any record, application, statement or other document referred to in
this Act w1lfully furnishes information or makes a statement which is
.- -false in any material respect;
(¢) hinders or obstructs an inspector in the performance of his functions;
(f) refuses or fails to comply to the best of his ability with any requlrement
:or request made by an inspector in the performance of his functions;

‘”(g') refuses or fails to answer to the best of his ability any question which an

inspector in the performance of his functions has put to him;
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( h) w1lfully furmshes to an inspector information Wthh is false or mislead-
ing; - - ‘

(i) gives hlmself out as an mspector,

(/) having been subpoenaed under section 32 to appear before an inspector,
without sufficient cause (the onus of proof whereof shall rest upon him)
fails to attend on the day and at the place specified in the subpoena, or
fails to remain in attendance until the 1nspector has excused him from
further attendance; . )

(k) having been called under section 32 wrthout sufflcnent cause (the onus
of proof whereof shall rest upon hlm)—— :

- (i) refuses to appear before the mspector,
(ii) - refuses to be sworn or to make affirmation as a wrtness after he has
been directed to do so;
(iii) refusesto answer, or fails to answer to the best of hrs knowledge and
- belief, any question put to him; or
' (iv) refuses to comply with a requirement to produce a book, document
or thing specified in the subpoena or which he has with him;

(l) tampers with or discourages, threatens, deceives or in any way unduly
- influences any person with regard to evidence to be given or with regard
to a book, document or thing to be produced by such a person before an

- inspector ‘under section 32 : :
(m) prejudlces influences or antrcrpates the proceedmgs or findings of an
‘inquiry under section 32 or 33;
(n) tampers with or misuses any safety equlpment mstalled or prov1ded to
' -any person by an employer or user;

(o) fails to use any safety equipment at a workplace or in the course of his
employment or in connection with the use of plant or machmery, which
was provided to him by an employer or such a user;

. (p) wilfully or recklessly does anything at a workplace or in connection with
the use of plant or machinery whrch threatens the health or safety of any
person, :

shall be guilty of an offence and on conviction be hable to a fine not exceedmg
R50 000 or to imprisonment for a penod not exceedmg one year orto both such
fine and such imprisonment.

(2) Any employer who does or omits to do an act thereby causmg any person
to be injured at a workplace, or, in the case of a person employed by him, to be
injured at any place in the course of his employment, or any user who does or
omits to do an act in connection with the use of plant or machinery, thereby
causing any person to be injured, shall be guilty of an offence if that employer or
user, as the case may be, would in respect of that act or omission have been guilty
of the offence of culpable homicide had that act or omission caused the death of
the said person, irrespective of whether or not the injury could have led to the
death of such person, and on conviction be liable to a fine not exceeding R100 000
or to 1mpr1sonment fora perrod not exceedmg two years or to both such fme and
such imprisonment. .

(3) Whenever a person is convicted of an offence consrstmg of a failure to
comply witha provision of this Actor of any direction or notice issued thereunder,
the court convicting him may, in addition to any punishment imposed on him in
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respect “of that offence, issite an order réquiring him to comply with the said .

provision within a period determined by the court.

(4) Whenever an employer is convicted of an offence consrstmg of a
contravention of a provision of section 23, the court convxctmg him shall inquire
into and determine the amount which contrary to the said provision was deducted
from the remuneration of the employee concerned or recovered from him and
shall then act with respect to the said amount mutatis mutandis in accordance with
sections 28 and 29 of the Basic Conditions of Employment Act, 1983 (Act No. 3
of 1983), as if such amount is an amount underpaid within the meaning of those
sectlons
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Proof of certain facts

- 39. (1) Whenever in any legal proceedings in terms of this Act it is proved that
any person was present on or in any premises, that.person shall, unless the
contrary is proved, be presumed to be an employee. -

(2) In the absence of satisfactory proof of age, the age of any person shall inany
legal proceedings in terms of this Act, be presumed to be ‘that stated by an
inspector to be in his opinion the probable age of the person; but any person
having an interest who is dissatisfied with that statement of opinion may, at his
own expense, require that the person whose age is in question appear before and
be examined by a district surgeon, and a statement contained in a certificate by a
district surgeon who examined that person as to what in his opinion is the probable
age.of that person shall, but only for the purpose of the sa1d proceedings, be
conclusive proof of the age of that person.

(3) In any legal proceedings in terms of this Act, any statement or entry
contained in any book or document kept by any employer or user or by his

employee or mandatary, or found on or in any premises occupied or used by that -

employer or user, and any copy or reproduction of any such statement or entry,
shall be admissible in evidence against him as an admission of the facts set forth
in that statement or entry, unless it is proved that that statement or entry was not
made by that employer or user or by any employee or mandatary of that employer
or user within the scope of his authority.

(4) Whenever in any legal proceedmgs in terms of this Act itis proved that any
untrue statement or entry is contained in any record kept by any person, he shail
be presumed, until the contrary is proved, wilfully to have falsified that record.

.(5) (a) Whenever at the trial of any person charged with a contravention of
section 22 it is proved that the accused sold or marketed any article, substance,
plant, machinery or health and safety equipment contemplated in that section, it
shall be presumed; until the contrary is proved, that such article, substance, plant,

machinery or health and safety equipment did not at the time of the sale or
marketing thereof comply with the said requirements.

(b) At any trial any document purportmg to be a certificate or statement by an
approved inspection authority and in which it is alleged that the article, substance,
plant, machinery or health and safety equipment forming the subject of the charge
complies with the requirements .prescribed in respect thereof or with any
particular standard, shall on its mere production at that trial by or on behalf of the
accused be accepted as prima facie proof of the facts stated therein. -

- (6) Notwithstanding the provxstons of section 31(3) of the Standards Act, 1993
(Act No. 29 of 1993), whenever in any legal proceedlngs in terms of this Act ‘the
question arises whether any document contains the text of a health and safety-
standard incorporated in the regulations under section 44, any document
purporting to be a statement by a person who in that statement alleges that he is
aninspector and that a particular document contains the said text, shall on its mere
production at those proceedmgs by any person be prima facze proof of the facts
stated therein.

(7) The records to be kept by a health and safety committee in terms of sect1on
20(2), including any document purporting to be certified by an inspector as a true
extract from any such records, shall on their mere production at any’legal
proceedings by any person be admissible as evidence of the fact -that a
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recommendation or report recorded in such records was made by a health and .

safety committee to an employer or mspector concerned

Exemptions

40. (1) fI‘hé Minister may, for such period and on such conditions as may be
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determined by him, exempt any employer or user or any category of employers or
users, generally or with respect to any particular employee or category of
employees or users or with respect to any matter, from any of or all the provisions
of this Act or the provisions of a notice or direction issued under this Act. "

(2) The period for which exemption may be granted under subsection (1) may

commence on a date earlier than the date on which exemption is granted, but not -

earlier than the date on Wthh appllcatlon for such exemptron was made to the
Minister. . S 8

(3) An exemption under subsectron (1) shall— : ‘ ‘

( a) inthe case of the exemption of a particular employer or user, be granted

by issuing to such employer or user a certificate of exemption in which

his name and the scope perlod and conditions of the exemptlon are

specified; :
- (b) inthe case of the exemptron of a category of employers or ofa category
.- " of such users, be granted by the publication in the Gazette of a notice in
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which that category of employers or users is described and the scope,

period and conditions of the exemption are specified:
Provided that the Minister may grant exemption— :
(i) to an organization of employers .or an organization of users in

e accordance with the requrrements of erther paragraph (a) or paragraph
5 (b) .

(11) from any health and safety standard mcorporated in the regulatrons,

under section 44, in any manner which he may deem expedient.

(4) A certificate of exemption contemplated in subsection (3)(a) and a notice
contemplated in subsection (3)(b) may at any time be amended or withdrawn by
the Minister. .

(5) An exemption under subsection (1) shall lapse—» '

* (a) upon termination of the period for which it was granted; :
(b) upon withdrawal of the relevant certlfrcate or notrce under subsection
).
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(6) Any exemption granted under section 32 of the Machmery and Occupa- -

tional Safety Act, 1983 (Act No. 6 of 1983), to the extent to which it grants
exemption from the operation of a provision similar to a provision in respect of
which exemption may. be granted under subsection (1) of this section, which
exemption has at the commencement of this Act not lapsed as contemplated in
subsection (5) of the said section 32 shall be deemed to have been granted under
this sectron :

This Act not affected by agreements

41. Subject to the prov1srons of sections 10(4) and 37(2), a provrsron of thls Act
or a condition specified in any notice or direction issued thereunder or subject to
which exemption was granted to any person under section 40, shall not be affected
by any condition of any agreement, whether such agreement was entered into

before or after the commencement of this Act or before or after the 1mposmon of

any ‘such condmon, as the case may be.

Delegatlon and assrgnment of functlons

42. (1) The Mmrster may deIegate any. power conferred upon hlm by or under
this Act, except the power contemplated in section 43, to an officer. - .:

2) A delegation: under subsection (1) shall not prevent the exerc1se of the
relevant power by the Minister himself. . .-

(3) The Minister may authorize any prov1nc1al admmrstratron or local authonty
to perform any function referred to in this Act. :

(4) An authorization under subsection (3) shall not prevent the performance of
the relevant function by the Minister, the chief inspector or an mspector, as the
case may be. . ‘

Regulations

43. (1) The Minister may make regulations—
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(a) asto any matter which in terms of this Act shall or may be prescribed

( b) which inthe opinion of the Minister are necessary or expedient in the

- interest of the health and safety of persons at work or the health and

~ safety of persons in connection with the use of plant or machinery, or the

protection of persons other than persons at work against risks to health

and safety arising from or connected with the activities of persons at
work, including regulations as to—

(ii)

C (i)
W)

| (v)

(vi)
(i)

the planning, layout, construction, use, alteratlon reparr mainte-
nance or demolition of buildings;

the design, manufacture, construction, mstallatxon operation, use,
handling, alteration, repair, maintenance or conveyance of plant,
machinery or health and safety equipment;

the training, safety equipment or facilities to be provided by
employers or users, the persons to whom and the circumstances in
which they are to be provided and the application thereof;

the health or safety measures to be taken by employers or users;
the occupational hygiene measures to be taken by employers or
users; i

any matter regarding the brologrcal momtonng or medical surveil-
lance of employees;

‘the production, processing, use, handlmg, storage or transport of,

and the exposure of employees and other persons to, hazardous
articles, substances or organisms or potentially hazardous articles,

- substances or organisms, including specific llmlts, thresholds or

R 2 (vill)
(ix)

®

' respect of a workplace, the matters to be dealt with in-such

(xi)

(xii)

(i)

‘(xiv)‘

(xv)

(xvi)

indices of or for such exposure;

the performance of work in hazardous or potent1ally hazardous
conditions or circumstances;

the emergency equipment and medicine to be held available by
employers and users, the places where such equipment: and
medicine are to be held, the requirements with which such
equipment and medicine shall comply, the inspection of such
equipment and medicine, the application of first-aid and the
qualifications which persons applying first-aid shall possess;

the compilation by employers of health and safety directives in

directives and the manner in which such directives shall be brought

- to " the . attention - of employees and other persons at such ‘a

workplace;

the registration of persons performing hazardous work or using or
handling plant or machinery, the qualifications which such persons
shall possess and the fees payable to the State in respect of such
registration;

the accreditation, functrons, dutles and activities of approved
inspection authorltles, '

the consultations between an employer and employees on matters

‘'of health and safety,
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subject to section 36, the provision of information by an employer '

. or user to employees or the public on any matter to which this Act

relates;

the condatlons under which any employer is prohibited from
permlttmg any person to partake of food or to smoke on or in any
premises where a specified activity is carried out;

the conditions under which the manufacture of exploswes and
activities incidental thereto may take place;

(¢) as to the preventrve and protective measures for major hazard
installations with a view to the protection of employees and the public
against the risk of major incidents;

50

55



50 No. 14918 GOVERNMENT GAZETTE, 2 JULY 1993

Act No. 85, 1993 OCCUPATIONAL HEALTH AND SAFETY ACT, 1993

(d) asto the registration of premises where employees perform any work or

where plant or machinery is used and the fee payable to the State in
- respect of such registration;

- -(e) whereby provrslon is made for the continuation of any reg1strat10n under

' " this Act;

(f) asto the registration of plant and machinery and the fee payable to the

.- State in respect of such registration; '

(g) asto theestablishment of one or more committees for the administration

’ of a provision of the regulations, the constitution of such committees, the
functions of such committees, the procedure to be followed at meetings
of such committees, the allowances which may-be paid to members of
such commiittees from money appropriated by Parliament for such

: purpose and the person by whom such allowances shall be fixed;

(h) prescribing the records to be kept and the returns to be rendered by
employers and users and the person or persons to whom such returns
shall be rendered;

(i) astothe desngnatlon and functrons of health and safety representatives
and health and safety committees and the trammg of health and safety
representatlves,

(i) . as to the activities of self-employed persons and ‘

(k) as to any other matter the regulation of which is in the oplmon of the

- Minister necessary or desirable for the effecnve ~carrying out of the
provisions of this Act.

(2) No regulation shall be made by the Mrmster except after consultation with
the Council, and no regulation relating to State income or expenditure or to any
health matter shall be made by the Minister except after consultation also with the
Minister of State Expenditure and the Minister for National Health and Welfare,
respectively.. .

(3) In making re gulatlons the Minister may apply any method of differentiation
that he may deem advisable: Provided that no differentiation on the ba51s of race
or colour shall be made.

(4) A regulation may in respect of any contraventlon thereof or failure to
comply therewith prescribe a penalty of a fine, or imprisonment for a period not
exceeding 12 months, and, in the case of a continuous offence, not exceeding an
additional fine of R200 or additional imprisonment of one day for each day on
which the offence continues: Provided that the period of such additional
imprisonment shall not exceed 90 days :

(5) A regulation made under section 35 of the Machmery and Occupanonal
Safety Act, 1983 (Act No. 6 of 1983), which was in force immediately prior to the
commencement of this Act and which could have been made under this section,
shall be deemed to have been made under this section,

Incorporation of health and safety standards in regulations'

44. (1) The Minister may by notice in the Gazette incorporate in the regulations
any health and safety standard or part thereof, without stating the text thereof, by
mere reference to the number, title and year of issue of that health and safety
standard or to any other partlculars by which that health and safety standard is
sufficiently identified.

(2) No health and safety standard shall be incorporatedin the regulanons except
after consultation with the Council. ‘ .

(3) Any health and safety standard incorporated in the regulations under
subsection (1) shall for the purposes of this Act, in so far as it is not repugnant to
any regulation made under section 43, be deemed to be a regulation, but not
before the expiry of two months from the date of 1ncorporat10n thereof.

(4) Whenever any health and safety standard is at any time after the
incorporation thereof as aforesaid, amended or substituted by the competent
authonty, the notlce mcorporatmg that health and safety standard shall, unless
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otherwise stated therein, be deemed to refer to that health and safety standard as
so amended or substltuted as the case may be. -

(5) The chief inspector shall keep a register of particulars of every pubhcatlon
in which a health and safety standard incorporated in the regulations under
subsection (1), and every amendment or substitution of any such health and safety
standard, was published, and also of the place in the Republic where such
publication is obtainable or otherwise available for inspection, and he shall make
that register or an extract therefrom available free of charge to persons having an
interest, for inspection.

(6) The provisions of section 31 of the Standards Act, 1993 (Act No. 29 of 1993),
shall not apply to any incorporation of a health and safety standard or of any
amendment or substitution of a health and safety standard under this section.

(7) Any safety standard which was immediately prior to the commencement of
this Act incorporated under section 36 of the Machinery and Occupational Safety
Act, 1983 (Act No. 6 of 1983), in the regulations made under that Act, shall be
deemed to be a health and safety standard incorporated under this section.

Servmg of notlces _

45. Unless. another method is prescnbed a notlce under thls Act shall be
' served— :
. {a) by dehvenng a copy thereof to the person upon whom it is to be served
(b)- by leaving such a copy at the usual or last known place of residence or
business of such a person;or .t -
.. (¢} bysendingsuch acopy byregistered post to the usual or last known place
, of resrdence or busmess of such a person

J unsdrctmn of maglstrates courts

46. Notwrthstandmg anythmg to the contrary contamed in any law—
. (a) a magistrate’s court shall have jurisdiction to 1mpose any penalty or to
make any order provided for in this Act; .
(b) no magistrate’s court shall be competent to pronounce upon the valldtty
of any regulauon made under thls Act ‘

State bound
’ 47 This Act shall bind the State.
Conﬂrct of provrsrons P

48 Inso far as any provrslon of the Explosrves Act 1956 (Act No. 26 of 1956),
is repugnant to a provision of this Act the provisions of this Act shall apply.

Repeal of laws

49. The Machinery and Occupational Safety Act, 1983 (Act No. 6 of 1983), the
Machinery and Occupational Safety Amendment Act, 1989 (Act No. 40 of 1989),
and the Machinery and Occupational Safety Amendment Act, 1991 (Act No. 97
of 1991), are hereby repealed .

Short tltle and commencement o

50. (1) This Act shall be called the Occupatlonal Health and Safety Act, 1993,
and shall come into operation on a date’ fixed by the State Presrdent by
proclamation in the Gazette.

(2) Drfferent dates may be so f1xed in respect of different provrslons of th1s Act
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